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Source: The United States Government Manual, 2014 (Washington, DC: Office of the Federal Register, 
Government Printing Office), 22.
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Source: Reprinted with permission of The Free Press, a Division of Simon & Schuster, Inc., from The Politics  
of Presidential Appointments, by G. Calvin MacKenzie. Copyright © 1981 by the Free Press. All rights reserved.

FIGURE 11-2  �  The Appointments Process
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in 1981, “presidents have made 329 intrasession recess appointments and 323 
intersession appointments.”13 Over time, presidents came to rely more on 
recess appointments in response to the wider use of Senate filibusters and holds 
to block the confirmation of presidential appointments.

Senators have long resented presidential use of the recess appointment 
option, especially if the chief executive is not of their party, because it under-
mines their constitutional advice and consent role. In response, the Senate 
would sometimes adopt a simple formula to block recess appointments: no 
Senate recesses, no presidential recess appointments. The Senate would meet 
in pro forma session, convening for only a few seconds and seldom conducting 
any official business. Use of these sessions prevented President Obama from 
employing recess appointments for people opposed by Senate Republicans. By 
precedent, presidents respected the fiction that the Senate was in session dur-
ing pro forma meetings and did not make recess appointments.

However, in 2012 President Obama broke precedent, ignored the Senate’s 
pro forma sessions, and recess-appointed Richard Cordray as chair of the new 
Consumer Financial Protection Bureau. His approval had been blocked by 
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Senators use their confirmation power to wield influence over executive 
branch priorities. Senate committees usually elicit the following promise from 
departmental and agency nominees they have confirmed: “The above nomination 
[a cabinet secretary, for example] was approved subject to the nominee’s commit-
ment to respond to requests to appear and testify before any duly constituted 
committee of the Senate.”10 Or, as Sen. Charles Grassley, R-Iowa, declared, “I’m 
going to hit every [Obama] nominee with the question, ‘Are you open to congres-
sional oversight?’”11 The confirmation process also reflects the two Congresses 
principle. As a top Senate official once remarked, “It looks very, very good in 
California or some place to put out a press release that says, ‘Today, I questioned 
the new Secretary of Transportation about the problems of our area.’”12

Presidents can bypass the Senate’s advice and consent role in three broad 
ways. First, the Constitution (Article II, section 2) provides that “[t]he President 
shall have Power to fill up all Vacancies that may happen during a Recess of the 
Senate, by granting Commissions which shall expire at the End of their next 
Session.” For example, a recess appointee named in 2012 could serve until late 
2013. Presidential recess appointments are not unusual, and they have occurred 
during intersession—the interval between the first and second sessions of a 
Congress—and intrasession breaks. For example, a study by the Congressional 
Research Service found that since the inauguration of President Ronald Reagan 

TABLE 11-1 � Growth of the Cabinet

Department	 Year created

State	 1789

Treasury	 1789

War (reorganized and renamed Defense in 1947)	 1789

Interior	 1849

Justice (position of attorney general created in 1789)	 1870

Agriculture	 1889

Commerce (created as Commerce and Labor)	 1903

Labor (split from Commerce and Labor)	 1913

Health, Education, and Welfare (reorganized and renamed	

    Health and Human Services in 1979)	 1953

Housing and Urban Development	 1965

Transportation	 1966

Energy	 1977

Education	 1980

Veterans Affairs	 1989

Homeland Security	 2002

Source: CQ Daily Monitor, January 10, 2003, 3.
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TABLE 11-2  �Political Appointees by Department and 
Appointment Type, 2012

	 Presidential 	 Presidential 	  		   
	 appointment	 appointment	 Noncareer		   
	 requiring	 not requiring 	 Senior		   
	 Senate 	 Senate 	 Executive		   
Department	 approval	 approval	 Service	 Schedule C	 Total

Agriculture	 14	   3	 39	 164	 220

Commerce	 24	   0	 36	 84	 144

Defense	 53	   0	 74	 101	 228

Education	 17	   1	 14	 115	 147

Energy	 23	   0	 21	 69	 113

Health and					      
  Human 
  Services	 20	   1	 72	 68	 161

Homeland					      
  Security	 21	   2	 55	 83	 161

Housing and					      
  Urban 
  Development	 14	   0	 19	 47	 80

Interior	 18	   0	 39	 46	 103

Justice	 225	   0	 49	 65	 339

Labor	 18	   0	 24	 80	 122

State	 254	   5	 38	 104	 401

Transportation	 23	   0	 27	 38	 88

Treasury	 36	   0	 30	 44	 110

Veterans Affairs	 15	   0	 10	 10	 35

Total	 775	 12	 547	 1,118	 2,542

Sources: Policy and Supporting Positions (Washington, D.C.: U.S. Government Printing Office,  
2012). This volume is called “The Plum Book” because of the color of its cover. The authors 
acknowledge the assistance of Maeve P. Carey, regulatory expert at the Congressional Research Service.

Other limits are placed on bureaucrats as well. After leaving public office, 
many executive officers, top legislative staffers, and legislators themselves pass 
through the “revolving door” to jobs with private firms that deal with the gov-
ernment. However, various laws impose a “cooling-off ” period before these 
officials and employees may lobby their former agencies, departments, or 
branches of government. For example, under the Honest Leadership and Open 
Government Act of 2007, high government officials and senators are subject 
to a two-year cooling-off period after leaving office; House members must 
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have extended Congress’s authority 
and resources for oversight. The 
Government Accountability Office 
(GAO), the chief investigative arm of 
the legislative branch, provides the 
House and Senate at the start of each 
new Congress with “high risk” 
reports on the management and 
accounting practices of federal agen-
cies and departments. The high risk 
reports also identify “areas in need of 
broad-based transformation.”75 
Overall, GAO issues annually more 
than a thousand audits and reports 
on administrative management. 

Members understand their 
review responsibilities. “Congress’s 
duty didn’t end in passing this law,” 
remarked a senator. “We have to make 
sure the law works.” Another senator 
said, “I have always felt that one-third 
of the role of Congress should be in 
oversight.”76 Or as Speaker John 
Boehner emphasized, “I think the 
biggest part of Congress’s job is to 
provide proper oversight of the exec-
utive branch of government.”77 

The purposes of oversight are 
many, but three are especially impor-
tant: (1) to check the power of the 
executive branch; (2) to determine 

how laws are being implemented and whether they need adjustments and 
refinements; and (3) to shine the spotlight of public attention on significant 
executive actions and activities. As Woodrow Wilson wrote in 1885, “The 
informing function of Congress should be preferred even to its legislative 
[lawmaking] function.” He went on to say:

Unless Congress [has] and use[s] every means of acquainting itself 
with the acts and dispositions of the administrative agencies of gov-
ernment, the country must be helpless to learn how it is being served; 
and unless Congress both scrutinize[s] these things and sift[s] them 
by every form of discussion, the country must remain in embarrass-
ing, crippling ignorance of the very affairs which it is most important 
it should understand and direct.78

TABLE 11-3  �Number of Documents  
(Final Rules) Published in the 
Federal Register, 2000–2013

Year	 Number of final rules

2000	 4,313

2001	 4,132

2002	 4,167

2003	 4,148

2004	 4,101

2005	 3,943

2006	 3,718

2007	 3,595

2008	 3,830

2009	 3,503

2010	 3,573

2011	 3,807

2012	 3,708

2013	 3,659

Source: Maeve Carey, “Counting Regulations: An 
Overview of Rulemaking, Types of Federal Regulations, 
and Pages in the Federal Register,” Congressional 
Research Service Report R43056, November 26, 2014. 

Note: The data are provided by the Government 
Accountability Office (GAO) in its Federal Rules Database, 
available on GAO’s website.
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